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I. Nature of Conflict of Laws Rules: Mandatory or Optional (fakultatives Kollisionsrecht’)

e The predominant academic view is that the courts should apply on their own motion the foreign law as specified by
the choice-of-law rules. The case law suggests that this view has had strong influence upon practice but it is not
always followed. Moreover, according to some practitioners’ observations, the Japanese courts often assume that the
foreign law is the same as Japanese law in the outcome of its application, especially on commercial law issues.

¢ |t must be noted that the Japanese choice-of-law rules allow the parties to agree to change the governing law in
contract (Article 9 of the Act on the Application of Laws), tort (Article 21 of the same Act), restitution and

negotiorum gestio (Article 16 of the same Act). It is thought that those provisions cover agreement in court.

II. Ascertaining foreign law:

(a) who and for which issues?

e The courts are expected to ascertain the content of the foreign law by conducting research themselves even if the
parties provide no evidence. In practice, the Japanese courts generally try to live up to this expectation but since the
time and resources available to them are limited, they also usually request the parties to provide assistance. The

parties usually oblige since it is in their own interests to have their interpretation of the foreign law accepted. But
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the court is not bound by the evidence adduced by the parties. In a few cases which sit on the other end of the
spectrum, the courts dismissed the claim on the ground that the claimants failed to prove that the applicable foreign
law recognised the basis of their claim.

e [t is not clear how likely the courts will embark on their own investigation into the foreign law if there is a consensus
on its content between the parties.

(b) (i) fact or law?; Foreign law is treated as law of a peculiar kind.

(ii) means;

e The courts can look at sources as wide ranging as possible and assess their probative value individually on a case-by-
case basis. Thus they may consult textbooks, case reports, and legislation in their own libraries and may ask for
research assistance from the Library of the Supreme Court and the National Diet Library.

e The courts may also summon experts on the foreign law such as university professors. The parties may suggest their
preferred expert for consideration. But the court is not bound by the parties’ suggestion. Opinion is divided, though,
whether the courts have power to summon experts on their own motion. The expert’s role is to offer an impartial
objective view of foreign law as an assistant of the court.

e It is also open to the courts to submit inquiries to the embassy or consulate of the given foreign country, academic
institutions, and the Japanese Ministry of Foreign Affairs which would forward the queries to the Japanese embassy
or consulate in the given foreign country (According to the record kept at the Supreme Court, there was no case in

the past year in which the last method was used).



(iii) costs

The court generally bears the costs of own research on foreign law. But if the court summons an expert, the resulting
costs, including the remuneration of the expert, form part of the court fees which are to be borne by the parties
(Articles 2(2), 11(1-1) of the Act on the Court Fees in Civil Cases). Whether this is the case is a moot question,
though, if the court summons an expert on its own motion (supposing that it has such power). The party bearing
the court fees is generally the losing party, though this rule is subject to many exceptions (Article 61 et seq. of the
Code of Civil Procedure).

If parties adduce as their documentary evidence opinions of experts chosen by them, the parties bear the costs with
respect to their respective experts.

Both the court fees and the costs of adducing evidence can be covered by legal aid. It must be noted, however, that
the Japanese legal aid is not a grant but only provides an advance which must be repaid. According to a person in
charge of administrating the legal aid, there are few, if any, cases in which legal aid was actually sought to cover the
costs of expert witnesses on foreign law. But there are many such cases involving experts on medical science and

real estate evaluations.

I1I. Effects of failure to establish foreign law (substitution law)

A variety of solutions has been suggested in the academic literature and the Japanese courts have adopted different

solutions in different cases. Those solutions will be examined in turn below.
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1. Dismissing the claim

If a claim must have a basis in a certain legal system for it to stand, it may be thought to follow that a claim
must fail if the content of its governing law cannot be ascertained.

There is little academic support for this solution and the courts have adopted this solution only in a small
number of ommmm since this solution is effectively a refusal to adjudicate (nmomn liquet). It is particularly
objectionable if the court applies a foreign law on its own motion notwithstanding that the plaintiff based his claim
on Japanese law.

2. Applying what is believed to be the most similar legal system to the applicable foreign law

This approach envisages the application of e.g. French law where Belgian law must be applied, and where a US
State law is applicable, the law of a sister State may be applied.

There is a Japanese nmmm in which South Korean law was applied because the content of the applicable North
Korean law could not be ascertained. In another ommmw Turkish law was not clear as to how to prove that a child
was born from a married couple. The court applied French law since both Turkey and France were members of
the Commission Internationale de 'Etat Civil (CIEC, International Commission on Civil Status).

This approach relies on an assumption that the nearest legal system has the same rules. In the cases where this
assumption is likely to be unfounded, this approach is inappropriate. Thus in one ommww North Korean law on

certain issues of succession could not be ascertained. Since South Korean law on succession was favourable to the

eldest son, the court thought it was unlikely that North Korean law was the same, given that North Korea was a



socialist country and had a constitution enshrining the principle of equality. The court refused to infer that South
Korean law was the same as North Korean Sﬁm
3. Application of what the court sees as reasonable rules (jori, reason, natural justice, common sense, ultima ratio).

In one ommmw North Korean law of divorce could not be ascertained. The court relied upon jori to grant a decree
of divorce on the ground of disappearance for a period of time.

In another ommM, the court similarly relied upon jor: to grant a decree of divorce on the ground that the respondent
had breached the duty of chastity and maliciously abandoned his spouse. However, the court did not grant a
petition for the division of property upon divorce on the ground that it was not recognised as of right under jorz.
For the same reason, the court refused to rule who was to have a parental right.

While the concept of jori is useful for its flexibility, it lacks certainty and predictability. There are, therefore,
issues which cannot be determined by jort, e.g. interest rates and limitation period. And yet it is precisely those
issues which there is greatest need to determine as they are likely to be different between different legal systems.

4. Applying Japanese law as the law embodying reasonable rules

There are a number of cases in which this solution was mgowﬁmﬁ% This solution is less subjective than the

application of what the court see as reasonable rules and hence less dependent on the judges’ arbitrary decisions.
5. Application of Japanese law as the lex fort
This is a doctrinally awkward solution as it involves a surrender of what the Japanese academic opinion assumes

as the court’s responsibility, i.e. the application ex officio of the foreign law specified by the choice-of-law rules.
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(70)
However, this solution has some academic support as a pragmatic solution and was adopted in some cases.

6. Application of another legal system closely connected to the dispute
(71
There are cases in which the court could not ascertain the content of the applicable foreign law (often North
Korean law) and applied Japanese law instead, partly because the facts were closely connected with Japan. Thus
(72)

in one case, the court could not ascertain the grounds of divorce under North Korean law and applied Japanese

law partly because of the wife’s close connection with Japan.

IV. Review

(a) Review of application of conflict of laws rule

e Appeals to the Supreme Court are permitted as of right in limited cases where there is a violation of the Japanese
Constitution (Article 312(1) of the Code of Civil Procedure) or a breach of certain specified rules of procedure (Article
312(2) of the Code of Civil Procedure). Those provisions do not cover erroneous applications of conflicts rules.

e Separately, the Supreme Court has discretion to grant a petition to appeal if it considers the case involves important
issues of statutory interpretation (Article 318(1) of the Code of Civil Procedure). A petition for appeal on the
application of conflicts rules may be granted under this provision.

(b) Review of application of foreign law

e The erroneous applications of foreign law do not fall within the cases in which appeals are permitted as of right (Article

321(1) and (2) of the Code of Civil Procedure).



e Opinion is divided whether the discretionary appeals (Article 318(1) of the Code of Civil Procedure) may be granted
on the points of foreign law. Some commentators take the view that it is not, on the ground that the role of the
Japanese Supreme Court is to unify the interpretation of Japanese law. But the leading opinion holds that points of
foreign law, too, are subject to the discretionary appeal on the ground that the role of the Supreme Court is also to
provide relief to the parties in the cases wrongly decided by the lower courts and that leaving erroneous
interpretations of foreign law unattended would bring the judicial system into disrepute. But the commentators
taking this view admit that the Court may exercise the discretion restrictively when foreign law is the subject of
petition for appeal. So the crux of the question is when the Court will consider erroneous applications of foreign law
to be important issues within the meaning of Article 318(1) of the Code of Civil Procedure. Though the importance
of individual cases is a factor to be taken into account, a weightier factor will be whether the issue arises frequently
in the Japanese courts, as would be the case with the causes of divorce under Korean law.

* The only relevant cases, the Supreme Court cases on 2 July 1981 and on 25 February 1997, were decided prior to the
amendment of the Code of Civil Procedure. In those days, appeals were permitted more widely: when there was a
breach of statutes clearly affecting the lower court’s decision (then Article 394 of the Code of Civil Procedure). In
both cases, the Supreme Court heard appeals on matters of foreign law. In the former case, the Court quashed the
lower court decision which calculated the share of inheritance by applying the new Act of South Korea when it
should have applied the old Act. In the latter case, the Supreme Court affirmed the lower court’s decision to grant

divorce under South Korean law.
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V. Treaties/ Arrangements in force

There is no specific treaty, bilateral or multi-lateral, in force on the treatment of foreign law in the courts.

VI. Relevant Legislation

e There is no specific legislation on the treatment of foreign law in the courts.

e The Code of Civil Procedure, prior to its amendments in 1926, provided in Article 219 that the content of the
applicable foreign law, local customary law and commercial customary law must be proved by the parties while also
conferring on the court the power of investigation regardless of whether the parties submit proof. This provision was
deleted on the ground that the rule contained was self-evident and unnecessary.

e With respect to insolvency cases, unlike Articles 25 and 26 of the Model Law, Japanese law does not provide for
cooperation between courts but makes some provisions on cooperation between trustees. Thus there are provisions
empowering the Japanese trustees to seek information from, and give information to, foreign trustees (Article 245 of
the Bankruptcy Act) but there is no similar provision vis-a-vis foreign courts. It was thought by the legislators that
cooperation between trustees would be generally sufficient in the case of parallel insolvency proceedings. But this
does not mean that the Japanese trustees are prohibited from giving information to foreign courts, especially where
there is a request from foreign courts. On the other hand, Article 3 of the Regulation on the Recognition of and
Assistance to Foreign Insolvency Proceedings provides that the Japanese court, in ruling whether to recognise or

assist foreign insolvency proceedings, may require the foreign trustee to provide information on the foreign law



concerning the foreign proceedings.
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(])  Tokyo District Court, 28 September 1954.



