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Abstract

This article considers the legal challenges which will be encountered when blockchains
are used to dematerialize negotiable instruments such as bills of lading. The digitization
of negotiable instruments yields a lot of benefits to the society but has been hampered
by various technological and legal obstacles. On the technological side, this article
examines the advantages and drawbacks of the blockchain as a tool for dematerializing
negotiable instruments. On the legal side, there is a lot of uncertainty over the
permissibility of, and the legal requisites for, dematerializing negotiable instruments. To
improve certainty, the UNCITRAL created the Model Law on Electronic Transferable
Records in 2017. The Model Law lays down the attributes which an electronic record
needs to possess before it is deemed to be functionally equivalent to the corresponding
“transferable instrument,” a term broadly synonymous with “negotiable instrument.”
Thus, the electronic record must, by virtue of a reliable method, be identifiable (which
implies the consistency of the record) and amenable to exclusive control. This article
considers whether blockchain-based electronic records have these attributes. Among
such attributes, the reliability of the method poses a particular challenge to the current
law since the latter is not accustomed to evaluate the reliability of blockchains. Prior to
the emergence of the blockchain technology, electronic records could only be maintained
by an administrator of the database. It follows that under the conventional approach,
the reliability of the method would be ensured through the regulation and oversight of
the administrator. The blockchain, on the other hand, is a trustless technology which
is founded on the notion that a system dispensing with the need for administrators is
reliable for the very reason that it is distrustful. Whether the law is ready to embrace
this notion will be tested if the society is to harness the full potential of the blockchain.
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Obstacles to the use of electronic alternatives Responses
(more than one answer possible) (% of respondents)
Infrgstructure/ market/trading partners not yet ready 51

Lefal framework is not clear enough or is not adequate 44
Electrroﬁric equivalents are not sufficiently secure 25
Technology and/or switch to electronic environment is too costly 12
Confidentiality concerns ‘ 10

Other reasons 2
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F250E ERBETHY. [FEREE - iR o Tl ROIHTERL T A,
“Transferable document or instrument” means a document or instrument issued on paper
that entitles the holder to claim the performance of the obligation indicated in the document or
instrument and to transfer the right to performance of the obligation indicated in the document or
instrument through the transfer of that document or instrument.
LB, HEH AERE EFVEOBEANRAL ENTHS (B15 3)
INOHDEIE, 253 [HBEERNZMMEICE 3 53 % (Provisions on functional equivalence) | IZE» 1
TBY. KOXIITHELTVSE (D)o
Article 10. Transferable documents or instruments
1. Where the law requires a transferable document or instrument, that requirement is met by an
electronic record if:
(a) The electronic record contains the information that would be required to be contained in a
transferable document or instrument; and
(b) A reliable method is used:
(i) To identify that electronic record as the electronic transferable record;
(ii) To render that electronic record capable of being subject to control from its creation until it
ceases to have any effect or validity; and
(iii) To retain the integrity of that electronic record.
2‘ “es

Article 11. Control

1. Where the law requires or permits the possession of a transferable document or instrument, that
requirement is met with respect to an electronic transferable record if a reliable method is used:

(a) To establish exclusive control of that electronic transferable record by a person; and

(b) To identify that person as the person in control.

2. Where the law requires or permits transfer of possession of a transferable document or
instrument, that requirement is met with respect to an electronic transferable record through
the transfer of control over the electronic transferable record.

Guide to enactment for the UNCITRAL Model Law on Electronic Commerce, para 62.
ZOFAMRF L. Satoshi Nakamoto, “Bitcoin: A Peer-to-Peer Electronic Cash System” p.3 £,
FRUMHIERE 27 45 8 A 5 H, 2015WLJPCA08058001.

B3RO EBY,

Article 12. General reliability standard

For the purposes of articles 9, 10, 11, 13, 16, 17 and 18, the method referred to shall be:

(a) As reliable as appropriate for the fulfilment of the function for which the method is being used,

in the light of all relevant circumstances, which may include:

(i) Any operational rules relevant to the assessment of reliability;

(ii) The assurance of data integrity;

(iii) The ability to prevent unauthorized access to and use of the system;

(iv) The security of hardware and software;

(v) The regularity and extent of audit by an independent body;

(vi) The existence of a declaration by a supervisory body, an accreditation body or a voluntary

scheme regarding the reliability of the method;

(vii) Any applicable industry standard; or

(b) Proven in fact to have fulfilled the function by itself or together with further evidence.
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16) 77 ETENIEXE. http//www.legalaffairs.gov.bh/Media/LegalPDF/ K0217.pdf 12 INT W5, &

B FEOREZHY L7 Jameel Al Alawi K (N\— L — Y EHBI%EHES (Economic Development
Board) EMEEAMEE (Senior Legal Adviser)) 2*bIFERLORELZT, HOOT T 7 BRI TY
% (https.//cryptocurrencylaw.blogspot.com/2019/03/ bahraini-legislation-based-on-uncitralhtml) o 4% 5§
DHFE Z OFFEFRSUARILL T 5,
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Article (15) Accreditation of Operators

1. An operat\oir\ which is incorporated in the Kingdom of Bahrain, or has a place of business in the
Kingdom, may apply to the competent administrative agency to approve its accreditation as an
accredited operator. -+

2. The competent authority shall issue a regulation specifying the conditions and relevant criteria
for the accreditation of any operation and procedure for submitting and processing the
application ---.

3. “en

4. Accredited operators shall be subject to oversight by the competent administrative agency and
such audit requirements as the competent authority may prescribe in a regulation.

5' ces

6‘ ces
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Article (8) General Reliability Standard

1. e

2. een

In the course of any legal proceedings, the reliability of the method used by an accredited operator

shall be presumed unless evidence to the contrary is adduced.

19) JEGERX (3P) ik UTorsY,

20)

21)

22)

Article (17) Liability of Accredited Operators
1. -+ an operator shall be liable for damage caused to any person who reasonably relied on an
electronic transferable record, for which the electronic transferable records management system
of that operator has been used, where the damage is due to the operator’s use of a method which
does not satisfy the requirements provided under Articles 6 and 7 of this law, provided that the
damage was the result of the operator’s intention or negligence.
2. For the purposes of paragraph (1) , if the operator is accredited, it shall be presumed that the
damage was due to the accredited operator’s intention or negligence unless otherwise proven.
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