Civil Advocacy in England and Wales:
A summary of a lecture given at 

Doshisha University.

 The lecture described:
 The very limited use of juries in contrast to the United States. 

 The growing disuse of civil juries in 19th Century England with the introduction of County Courts (1846) and the Judicature Acts (1873 – 1881). The trend continued in the first half of the 20th Century. Litigants increasingly opted for trial by Judges alone to avoid delay and expense. Advocacy in front of Judges needed advocates to concentrate clearly on the facts in issue, an ability to argue relevant law and a brisk  unrepetitious  delivery. It did not require oratorical flourishes and excesses. Now jury trial in civil matters is effectively restricted to a very few areas.
The traditional approach to civil litigation in England and Wales had the following features: 

Little exchange of information before a trial.

Limited intervention by judges, hardly any limits on advocates conduct of cases.
Examination, cross-examination and re-examination of witnesses.

 Use of expert witnesses with little or no notice to the otherside.

Ambush and surprise of opponents.
Litigants with greater resources favoured.

Slowness, inefficiency and expense increasingly criticised from 1960’s and 1970’s.

Beginnings of Reform 

Rules of Court and practice were altered in the 1980’s to oblige exchange of expert reports and witness statements and the greater use of interrogatories.
Introduction of Skeleton arguments of case.

 Judicial “steering” of cases.

Major changes brought about by the Civil Procedure Rules 1998, following the “Access to Justice Inquiry” headed by Lord Woolf which introduced:
Pre- reading of papers by judges, especially skeleton arguments and active participation by them are now essential characteristics of the modern civil trial.
Time limits on length of speeches and cross-examination of witnesses are frequently present, particularly in “Fast Track” cases where amount in dispute does not exceed £15,000.

Wherever possible, appointment by parties of a single joint expert.

After the Judge has read the papers the stages of a typical trial are now:
Some discussion between the Judge and the advocates, but, unlike before, no formal opening speeches.
Witnesses confirm the content of their witness statements; one or two questions may be asked of witnesses of fact, but examination in chief of as previously known is rare.

Cross-examination is limited by the trial timetable: discursive cross-examination is stopped by the clock and irrelevant cross-examination is not allowed to prolong the trial.
Parties’ final submissions in which they develop their skeleton arguments, but,  unlike pre-Civil Procedure Rules cases, these usually take the form of a discussion of issues with the Judge rather than a formal closing speech; and after judgment there may be lengthier submissions about costs than formerly.

 Fundamental effects on Court Advocacy brought about by these reforms:
Diminished oral element: only cross-examination remains from traditional form of common law trial, which best now survives in the United States.
Ability in advocacy is not now measured in planning and delivery of long speeches: preparation of persuasive skeleton arguments/ case summaries are now highly prized.

Purpose of advocates speeches now is to elaborate, and supplement skeleton arguments and answer questions raised on them by the Judge.
Advocates are now required to have a greater knowledge of law and facts of cases in order to respond to questions and interventions from Judges.
Emphasis on less discursive, more direct, plain and unornamented advocacy with fewer opportunities for Latin,literary allusion and reference to historical events.
Advocates reactions to the new regime – some opposition but acceptance of the inevitable.

Reaction of litigants – some confusion as trials different to what they expected.

Professional law colleges have increased attention on teaching drafting skeleton arguments/ case summaries and on responding to interventions from Judges.
 Some additional factors capable of influencing civil advocacy.
Inception of conditional fees – more aggressive and less civil behaviour?

Mediation – a new style of advocacy for those involved in the area?

Higher Rights of Audience for Solicitors – a dilution in the quality of advocates?

Adapting to and using new technologies.

