The reception of the European Convention On Human Rights into English Law: 

A lecture given at Doshisha University.
The lecture described why the Convention, which came into force in 1953, was drafted under the auspices of the Council of Europe. The principal rights and freedoms which it protects, contained in Articles 1 to 12 and supplemented by Protocols, were outlined, as was The European Court of Human Rights (Strasbourg) and the Committee of Ministers, set up by the Council of Europe and which supervises compliance with decisions of the Court. It was emphasized that the Convention is distinct from European Community Law
The lecture explained that the Convention was not directly applicable in English Courts prior to the 2nd October, 2000 but that appeals to The European Court of Human Rights in Strasbourg were allowed when all remedies in the domestic courts had been exhausted.  Decisions by the Strasbourg Court were  usually accepted by the British Government and sometimes precipitated changes in UK law.. Also, where a statute covered an area also covered by the Convention, the courts endeavoured to interpret any ambiguity in it in a manner which complied with the Convention. If the UK law was clear, however, the Convention was disregarded.
A campaign was waged, starting in the 1980s, especially by a body known as “Charter 88”, for direct incorporation of the Convention into domestic law, as it was in most other states who had signed the Convention. The Liberal Democratic Party was the first  political party to be convinced of the desirability of this course. It was followed, somewhat later, by the Labour Party, which won the 1997 British General Election and remains in office.
The Labour Government passed the Human Rights Act 1998 which incorporated Convention rights and freedoms into domestic law. The majority of its provisions came into force on the 2nd October.2000.
The method of incorporating Convention rights by the 1998 Act was outlined and the following specific Sections referred to: 

· Section 1 and Schedule 1 – Rights from the Convention  incorporated.
· Section 2 – Judgements of the European Court of Human Rights are persuasive not binding.
· Section 3 – “So far as it is possible to do so, primary and subordinate legislation must be read and given effect in a way which is compatible with the Convention rights”. This applies to past and future legislation.

· Section 4 – The High Court and the higher courts may declare an Act of Parliament to be incompatible with Convention rights.
· Section 6 – It is unlawful for a public authority  including a “court”, to act in a way which is incompatible with Convention rights (unless giving effect to an incompatible statute). This affects grounds of challenge in judicial review of administrative acts.

· Section 8 – provides that a court in civil proceedings may award damages where a public authority unlawfully infringes a Convention right, if it is necessary to “afford just satisfaction’ to the injured party.

· Section 10 – creates a “fast-track” procedure for challenging legislation. Where the UK court or the European Court of Human Rights has found UK legislation to be in breach of the Convention, the Government may make a “remedial order” changing UK law. This is delegated legislation which has to be approved by Parliament under the “affirmative procedure”.
· Section 19 – Ministers introducing future legislation must make a written statement stating that the Bill is compatible with Convention Rights, or that despite incompatibility the government wishes to proceed with the Bill.
While the Human Rights Act grants a direct right of action against public authorities, and obliges the court to interpret statutory provisions in line with the Convention where possible, the courts must also give affect to Convention rights where they are at issue in a common law dispute between private persons. This is known as the principle of “horizontal effect”. The substance of this being that a court is a public authority (Section 6) and must itself act in a way compatible with the Convention. The idea of constitutional law effecting private disputes between parties provoked the most discussion with students after the lecture who compared the position in Japan, and other countries, where  a separation between constitutional and private legal rights obtains. 
The lecture concluded by describing how the Convention now occupies a central place in the British legal systems and has achieved the status of a constitutional document.

