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In this presentation, I will argue that foreign scholarship on Japanese law is in a state of crisis — a crisis because of a “clash of paradigms”.  Japanese law scholars are increasingly locked-into picking-and-choosing among off-the-rack interpretative models for analyzing and making sense of Japan’s experiences with law and Japanese law’s function in broader society. These paradigms are given broad application; painted in monolithic, essentialist terms; and are generally regarded as incompatible with one another. Just as Huntington predicted that the future of global politics would be the clash of civilizations, the state of foreign scholarship on Japanese is witnessing a clash of ‘paradigms’. 

You might well ask: why is a ‘clash of paradigms’ indicative of a crisis in scholarship? Surely, diverse scholarly perspectives foster discussion and debate, and prompt further, more careful analysis of trends in Japanese law — isn’t this, then, a healthy sign of the state of research in Japanese law?
But this is to focus attention on the ‘clash’ rather than the ‘paradigm’. I see nothing wrong with ‘clashes’ — scholarly diversity, at the very least, is interesting; more importantly, it keeps scholars on their toes, constantly questioning their assumptions and re-considering the evidence before them. Viva la difference! The problem I see is with the ‘paradigm’. The argument that I want to advance is that Japanese law has now reached a stalemate. Scholars have exhausted the options for explaining law’s role in Japanese society, and are now defining legal phenomena by shoe-horning their evidence into one of the off-the-rack explanatory models. This is a crisis for three key reasons: 

· First, paradigms are fixed and inflexible, failing to capture the sheer diversity of legal institutions, actors and laws. This is most powerfully demonstrated in the emphasis given to economic and commercial laws at the expense of social policy and justice — surely we need more flexible explanations to capture the very different ways social and economic policy become articulated in the law. 

· Second, paradigms suggest a static understanding of the law and fail to capture dynamism in the system. 
· Third, paradigms assume that the Japanese legal system is moving inexorably to some end point, whereas in fact changes in Japanese law are unpredictable and chaotic. 
Four key paradigms have been adopted to explain law and society in Japan. A common paradigm is the cultural model of Japanese law. This paradigm was made famous by Professor Kawashima, and asserts that most phenomena in Japanese law can be explained by a cultural “ambivalence” towards law. As a matter of culture, Japanese avoid litigation and other formal uses of law because of a cultural preference for harmony, an orientation towards group decision-making, and an emphasis on obligations over rights. 
This cultural explanation has been strongly attacked, giving rise to the other key paradigms on Japanese law. Thus, institutionalists argue that institutional weaknesses — such as low number of lawyers and judges, high court fees, lengthy court delays, inadequate rights to access documentary evidence, and poor court enforcement powers — make judicial enforcement of rights unattractive. Therefore, most Japanese will settle informally in the shadow of the law rather than avail themselves of formal legal processes. Rationalists, however, submit that Japanese bargain informally for precisely the opposite reason — the legal system works well! Scholars, led by Professor Ramseyer at Harvard University, claim that the Japanese are motivated by self-interest and will try to get the maximum compensation for the minimum of effort. Because judicial decisions on similar verdicts are easy to obtain and consistent, most Japanese know what they are likely to get in the context of their dispute and, therefore, will prefer informal negotiations rather than drawn-out, expensive court trials. Political managerialists, however, argue that incentives to use (or avoid) the legal system are skewed by political imperatives. Professor Frank Upham, for example, has argued persuasively that the conservative Liberal Democratic Party has instituted informal dispute resolution systems so that disputes stay out of the independent hands of the judiciary and under the control of government-annexed ministries. In this way, Upham and his followers argue, the government can control the pace and direction of social change in Japan. 
These paradigms have extended beyond dispute resolution into scholarship on a wider range of legal topics. From public law questions such as the peace-clause in the constitution and the independence of the judiciary to social justice topics such as gender equality and minority rights, culturalist, institutionalist, rationalist and political managerialist paradigms dominate. These paradigms prevail for two key reasons: First, scholars achieve fame based on the paradigms they develop and then ‘market’ to the academic community. Second, paradigms are consistent with the scientific method in the social sciences in which hypotheses are tested in light of observation or quantifiable data. In short, paradigms provide a useful testing ground for exploring new developments in the law. 

However, a paradigmatic understanding of Japanese law is problematic. Mot notably, it tends to caricaturise Japanese law by preferring parsimony of explanation over complexity and conflict. As a result, it tends to ignore the reality that there is a fugue-like quality to Japanese law, where a number of factors interact to explain how Japanese law functions. Paradigms also prefer static rather than dynamic explanations of law, which is especially inappropriate in the case of Japan given the enormous legal transformations taking place over the last decade. Therefore, I conclude that the way forward is to accept the mutuality, multiplicity and messiness of Japanese legal phenomena — and to abandon the paradigm as an explanatory tool. 
