Introduction

Sports law in the United States is not a single or specific legal discipline, nor does it comprise any discrete substantive legal area.  Rather it implicates virtually all legal fields and subjects. While there are many topics of importance to sports, intellectual property is one of the most significant.  It is through the application of intellectual property law principles that sports figures and sports enterprises are able to secure the economic value of their intangible products.

The Economic Value in Sports


Corporate sponsors of such events as the Olympic Games routinely pay millions of U. S. dollars or the equivalent in licensing fees for the privilege of identifying their products and services with various sporting contests.
 Professional sport leagues and teams in the U.S. have created separate legal entities, such as NFL, NBA and Major League Baseball Properties and NHL Enterprises, to manage and secure the value of their intellectual properties, and individual athletes are reaping the benefits of the fame that attends their performances in the form of product and service endorsements.


   One reason for this phenomenon is that the building and use of brand names with which the purchasing public in the United States identifies and through which they come to know the source of goods has often become more important than the quality of the products themselves.  In modern commerce, marketing has become a key to success.  Tangible products (and to a similar degree services) can be routinely conceived, designed, produced, reproduced and sold, yet experience suggests that they frequently become quickly obsolete.  Customers often yearn for something new.  A brand, however, is unique, is often that which the consuming public actually purchases, and if it is successful, it may be timeless.  

Sporting events, teams and athletes have proven to be very unique vehicles and well suited to developing brands and marketing of goods.  Several factors help explain this phenomena.  First, sports command the attention of fans.  Products can capitalize on the resulting exposure to potential customers that is offered by sports if they can capture part of the attention given to the athlete, team or event.  Second, the trials of the particular event or the challenges that an athlete must overcome as he or she strives to prevail in a competition can tell a passionate story of perseverance, character and achievement.  If a product or service can assimilate some of these positive attributes by association with an athlete, the product might be perceived as not only possessing these virtues but also capable of transmitting them to other users.  For example, if Trek Bicycles can be perceived as a part of the success of Lance Armstrong as he overcame his battle with cancer and later won a record setting seventh Tour de France, product sales might increase as a result.  Compared to a logo or most other inanimate expressions, identification with a sport and athlete can carry with it the positive essence of the human spirit.
  As a reference in a recent U.S. judicial decision observed: 

(C)elebrities take on public meaning . . . As one commentator has stated: Entertainment and sports celebrities are the leading players in our Public Drama.  We tell tales, both tall and cautionary, about them.  We monitor their comings and goings, their missteps and heartbreaks.  We copy their mannerisms, their styles, their modes of conversation and consumption.  Whether or not celebrities are ‘the chief agents of moral change in the United States,’ they certainly are widely used – far more than institutionally anchored elites – to symbolize individual aspirations, group identities and cultural values.  Their images are thus important expressive and communicative resources: the peculiar, yet familiar idiom in which we conduct a fair portion of our cultural business and everyday conversation.

Third, successful athletes can give credibility to products not only through their disclosure of personal use but also through actual contribution to their design.  Finally, corporate sponsors that have exclusive endorsement contracts with athletes and teams can obtain free publicity when their representatives are shown by the news or other public media as wearing or using their goods.
  The lecture surveyed these phenomena as operative within the international community with particular emphasis upon the experiences in America and in Japan. 

Applicable Intellectual Property Forms
Overview of Forms


The field of intellectual property in the law of the United States is, in general and under specific circumstances, designed to secure to inventive and creative persons the economic value of their work products.  Article 1 Section 8 Clause 8 of the U.S. Constitution
 enables Congress to pass laws to assist inventors and authors in this regard, and it is through this provision that the U.S. Copyright
 and Patent
 statutes have been promulgated.  A third form of federal intellectual property is the trademark, and it is through the Commerce Clause of the U.S. Constitution that Congress has authority to pass this law.
  Title 15 of the United States Code also covers such subjects as dilution and cyber squatting.  In general, the Copyright and Patent Acts preempt state legislation on the same topics.  States are permitted to have legislation in the area covered by trademark law.  In addition, there are select statutes that apply to specific activities including The Amateur Sports Act of 1978
 and the Ted Stevens Olympic and Amateur Sports Act of 1998.


In addition to complementary and supplementary state trademark legislation, certain State laws exist to address other intellectual property concerns.  These include theories of misappropriation, rights of privacy and certain other commercial torts often found under the label of unfair competition.  Perhaps the most important of the commercial torts is the right of publicity.  It is through the right of publicity that an athlete can exploit the economic value of his image and prevent its commercial use by another without the payment of a fee. 

The lecture discussed the operative elements of the various forms of I.P. in the context of sports, and evoked reflection within and discussion from the audience regarding the cultural and economic value of employing law in this manner.
� The Japanese advertising firm, Hakuhodo, Inc. has reportedly signed a contract with a Chinese sports marketing firm to help find sponsors among cell phone and health drink manufacturers and other consumer businesses to support the 10th National Games in China (2005).  It is suggested that each sponsor will pay between 200-300 million yen ($1.8 – $2.7 million U.S.) as a sponsorship fee. “Japan’s Hakuhodo To Seek Sponsors For China’s National Games,” Asia Pulse Pte Inc (October 12, 2004); in 2004 American Major League Baseball culminated a six year deal worth approximately $275 million with Dentsu, Inc. for the continued broadcast of its games in Japan and concessions in Japan rose by 264% since the year 2000, Major League International 2004; NBC allegedly paid $790 million for the Olympic broadcast privileges in the United States. Vince Horiuchi, “Broadcasters’ Grip Keeps Olympics Footage Off The Web,” The Salt Lake Tribune (August 25, 2004). It is estimated that about 30% of the approximately 2 billion Euros ($2.4 Billion U.S.) it cost to stage the 2004 Olympics was derived from corporate sponsors. World Soccer Cup sponsorship is estimated to cost approximately 5 billion yen. “Companies Race to Sponsor Sports,” The Nikkei Weekly (Japan) (August 23, 2004); 


“One vital factor in making the Olympics financially stable has been the growth of television coverage and the related TV broadcast right fees. Television is the medium through which the world sees and experiences the Olympics. In fact, more than four billion people around the world saw the recent opening ceremonies of this year's Athens Olympics. The IOC earns billions from TV rights alone. NBC paid $3.55 billion for the rights to five Summer and Winter Olympics for the years 2000 to 2008. 


Manolo R. Iigo,“Sponsors Keep The Olympics Going,” Philippine Daily Inquirer (August 23, 2004);


“Samsung declined to reveal the cost of the sponsorship and other related marketing expenses (for the 2004 Olympic Games in Athens), citing IOC regulations, but estimations run between $100 million to $200 million according to market insiders. That includes about $10 million that reportedly was spent to support the global Olympic torch relay, the first in the history of the quadrennial games.


Too costly? If past experience is any indication, the answer is no.


Since the 2000 Sydney Olympics, when Samsung first became a TOP sponsor, the company's brand value has almost doubled from $5.2 billion to $12.5 billion, while its wireless market share has tripled from 5 percent to 14 percent.”


Kim Min-hee and Kim Sung-mi, “Korean Giants Pitch Products at Olympics,” The Korea Herald (August 14, 2004). See also, McKelvey and Grady, “An Analysis of the Ongoing Global Efforts to Combat Ambush Marketing: Will Corporate Marketers “Take” the Gold in Greece,” 14 J. Legal Aspects Sport 191 (2004). It is estimated that the average participating corporation might pay $40 million for corporate sponsorship.


� Nike has reported the total of its endorsement deals to be approximately $1.7 billion. The endorsement deal for Tiger Woods is reported to be $100 million over 5 years.  The NBA Rookie of the Year, LeBron James is also reported to have received $90 million over 7 years from Nike. “Nike Endorsements Up to $1.7B,”CNN Money (August 2, 2004); Pursuant to endorsement contracts, Michael Phelps, a swimmer in the 2004 Olympics, appeared in commercials racing a dolphin for Argent Mortgage Company and swimming laps across the Atlantic Ocean for Visa. Speedo, another sponsor, allegedly paid Phelps $350,000 as the base fee in its endorsement deal with him and later it announced a $1 million bonus should Phelps win seven gold medals in Athens or in the 2008 Olympics.  Jonah Freedman, “The Fortunate 50,” Sports Illustrated 64 (May 17 2004) compiles a list of annual salaries, winnings and endorsements of certain athletes.  Select figures relating to endorsements and appearances of the athletes include:


Tiger Woods (Golf) $70,000,000; Shaquille O’Neal (Basketball) $14,000,000; LeBron James (Basketball) $35,000,000; Peyton Manning (Football) $9,500,000; Oscar De LaHoya (Boxing) $2,000,000; Andre Agassi (Tennis) $24,500,000; Derek Jeter (Baseball) $6,000,000; Dale Earnhardt, Jr. (Auto Racing) $15,000,000; Lance Armstrong (Cycling) $16,500,000; and Venus Williams (Tennis) $14,000,000.  


   


 





� As stated by Dean Bonham, a sports management consultant from Denver: “It’s not the gold medal where the ultimate value lies – it’s the neck it hangs around.” Julie Rawe, “Gold Mining: How Much are Corporate Sponsors Willing to Shell Out for Olympic Medal Winners,” Time Magazine (August 23, 2004).  “To receive one of the rare seven figure offers . . . an athlete must have what Bonham calls a “magical combination” of superior performance in a high-profile sport, good looks or telegenic charm and a compelling story, typically of the triumph over adversity variety.” Id.  


� Comedy III Productions, Inc. v. Gary Saderup, 21 P.3d 797, 801 (2001) citing Madow, Private Ownership of Public Image: Popular Culture and Publicity Rights, 81 Cal. L. Rev. 125, 128 (1993).  


� For a good discussion of these and other phenomena see the Essay by Gary Way, Legal Counsel of Nike in the forthcoming book by Geoffrey Scott entitled Rising to the Challenge: The Transition from College Football to the NFL (Jones and Bartlett Publishers 2005). 


� “Congress shall have Power . . . To Promote the Progress of Science and Useful Arts, by securing for Limited Times, to Authors and Inventors, the exclusive Right to their respective Writings and Discoveries.”


� The Copyright Law of 1976, 17 U.S.C. Section 101 et seq.  Section 102(a) of the Act states: “Copyright protection subsists, in accordance with this title, in original works of authorship fixed in any tangible medium of expression, now known or later developed, from which they can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or device.”  There follows a list of categories of intangible works of authorship eligible for copyright, which list is not exhaustive. Section 102(b) emphasizes that facts, ideas processes et al. are not available for copyright protection.  Protection begins when a work is fixed in a tangible medium. The duration of copyright is the life of the author plus 70 years or for anonymous works, pseudonomous works or works for hire, 95 years from publication or 120 years from creation, whichever expires first.  Infringement is the unauthorized copying or other improper appropriation or use.  


� The Patent Act of 1952, 35 U.S.C. Section 1et seq.  The subject matter of a utility patent is the functional features of a product or process. The standards require novelty, nonobviousness and utility.  The duration of a Utility Patent is 20 years from the date filed.  Infringement is usually through the making, using or selling of something covered by the claim in the patent grant.     


� The Trademark Act of 1946, 15 U.S.C. Section 1051 et seq.  The subject matter is generally, a word, name, symbol or device that is or has through use become distinctive of one’s goods or services.  Protection commences upon use of the mark and continues so long as it is properly used.  Infringement is through a mark so similar as to produce the likelihood of confusion in the eyes of the relevant consuming public.


� 36 U.S.C. Sections 371-396 (1978).


� 36 U.S.C. Section 220506 (2000).  This is successor of the Amateur Sports Act of 1978 and authorizes the U.S. Olympic Committee to control the use of Olympic marks, symbols and technology within the United States.





